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Nat’l Oceanic and Atmospheric Adm., Commerce § 905.4 

PART 905—USE IN ENFORCEMENT 
PROCEEDINGS OF INFORMATION 
COLLECTED BY VOLUNTARY FISH-
ERY DATA COLLECTORS 

Sec. 
905.1 Scope. 
905.2 Definitions. 
905.3 Access to information. 
905.4 Use of information. 
905.5 Exceptions. 

AUTHORITY: 16 U.S.C. 1853(f). 

SOURCE: 60 FR 39251, Aug. 2, 1995, unless 
otherwise noted. 

§ 905.1 Scope. 
This part applies to the use, in en-

forcement proceedings conducted pur-
suant to the Magnuson Act, the 
MMPA, and the ESA, of information 
collected by voluntary fishery data col-
lectors. 

§ 905.2 Definitions. 
When used in this part: 
Consenting owner means the owner, 

operator, or crewmember of a vessel 
carrying a voluntary fishery data col-
lector. 

Enforcement proceeding means any ju-
dicial or administrative trial or hear-
ing, initiated for the purpose of impos-
ing any civil or criminal penalty au-
thorized under the Magnuson Act, 
MMPA, or ESA, including but not lim-
ited to, any proceeding initiated to: 
Impose a monetary penalty; modify, 
sanction, suspend or revoke a lease, li-
cense or permit; secure forfeiture of 
seized property; or incarcerate an indi-
vidual. 

ESA means the Endangered Species 
Act, as amended, 16 U.S.C. 1531 et seq., 
and implementing regulations. 

Information means all observations, 
data, statistics, photographs, film, or 
recordings collected by a voluntary 
fishery data collector for conservation 
and management purposes, as defined 
by the Magnuson Act, MMPA, or ESA, 
while onboard the vessel of a con-
senting owner. 

Magnuson Act means the Magnuson 
Fishery Conservation and Management 
Act, as amended, 16 U.S.C. 1801 et seq., 
and implementing regulations. 

MMPA means the Marine Mammal 
Protection Act, as amended, 16 U.S.C. 

1361 et seq., and implementing regula-
tions. 

Secretary means the Secretary of 
Commerce, the Secretary of the Inte-
rior, their chosen designees, or any 
other Federal agency authorized to en-
force the provisions of the Magnuson 
Act, MMPA, or ESA. 

Vessel means any vessel as defined at 
16 U.S.C. 1802(31). 

Voluntary fishery data collector means: 
(1) Any person, including an observer 

or a sea sampler; 
(2) Placed aboard a vessel by the Sec-

retary; 
(3) For the purpose of collecting in-

formation; and 
(4) Whose presence aboard that vessel 

is not required by the Secretary pursu-
ant to provisions of the Magnuson Act, 
MMPA, or ESA, or their implementing 
regulations. 

§ 905.3 Access to information. 
Information collected by a voluntary 

fishery data collector: 
(a) Is subject to disclosure to both 

the Secretary and the public, to the ex-
tent required or authorized by law; and 

(b) Is subject to discovery by any 
party to an enforcement proceeding, to 
the extent required or authorized by 
law. 

§ 905.4 Use of information. 
(a) Except as provided for in para-

graph (b) of this section, information 
collected by a voluntary fishery data 
collector may not be introduced by the 
Secretary as evidence against any con-
senting owner that is a party to an en-
forcement proceeding. 

(b) Provided that all applicable evi-
dentiary requirements are satisfied: 

(1) Information collected by a vol-
untary fishery data collector may be 
introduced in an enforcement pro-
ceeding by any party except the Sec-
retary; 

(2) If information is introduced pur-
suant to paragraph (b)(1) of this sec-
tion, all information collected by a vol-
untary fishery data collector may be 
introduced by any other party, includ-
ing the Secretary. 

(c) Independent evidence derived 
from information collected by a vol-
untary fishery data collector may be 
introduced by any party, including the 
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